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DEPARTMENT OF THE INTERIOR

- Bureau of Land Management

43 CFR Part 3160
[AA~630-07-4111-02; Circular No. 2592]

Onshore Oil and Gas Operations;
Amendment Revising the Regulations

_Implementing the Federal Oil and Gas

Royalty Management Act and the
Mineral Leasing Acts

- AGENCY: Bureau of Land Management,

Interior.
ACTION: Final rulemaking.

suMmARY: This final rulemaking revises
the existing regulations on siteisecurity;
noncompliance with the Federal Oil and
Gas Royalty Management Act, any
mineral leasing law, any regulation,
order or notice 1ssued thereunder, or the
terms of any lease or permit 18sued’
thereunder; the assessments and
penalties for such noncompliance or.
nonabatement; and the procedures for
notice, review or relief. The final
rulemaking also makes technical
corrections to the regulations in Part
3160,

__EFFECTIVE DATE: April 21, 1887

ADDRESS: Inquiries or suggestions

.should be sent to: Director (630), Bureau

of Land Management, Room 5647, Main
Intenior Bldg., 1800 C Street, NW.,

"Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
Frank A. Salwerowicz, (303) 236~1750
or -
Stephen Spector, (202) 653-2147
or

-Robert C. Bruce, (202) 343-8735

SUPPLEMENTARY INFORMATION: The
Federal Oil and Gas Royalty-

-Management Act of 1982 (30 U.S.C. 1701
.. et seq.}, was designed to assure proper

and timely revenue accountability for
production from onshore Federal and
Indian oil and gas leases, to address
Outer Continental Shelf matters, to

- address lease remstatement, to "

prescribe onshore field operations
requirements for inspections and
enforcement actions, to establish the
basis for cooperdtion with States and’
Indian tribes for onshore Federal leases,
and to estiiblish duties of lessees;
operators and others involved in the
production, storage, measurement and
transportation or sale of oil and gas
from Federal onshore and Indian leases.

A final rulemaking implementing the
site security provisions of the Federal
Oil'and Gas Royalty Management Act
was published in the Federal Register on
July 11, 1983 (48 FR 31978), with an

effective date of September 9, 1983. A
final rulemaking implementing the
penalty and other provisions of the Act
as they related to onshore operations on
Federal and Indian leases was
published 1n the Federal Register on
September 21, 1984 (49 FR 37356), with
an effective-date of October 22, 1984. On
January 4, 1985, the Director, Bureau of
Land Management, by the 1ssuance of a
policy directive, instituted a cap:on
assessments provided by the final
rulemaking on onshore operations.

As a result of the numerous concerns,
expressed by Department of the Interior
and Bureau of Land Management
officials and representatives of the oil
and gas mndustry, the Bureau held a
series of public meetings during January
and February 1985, to allow the
interested public an opportunity to
identify the specific issues which they
felt needed review. Approximately. 145
members of the public, mostly
representatives of the oil and gas
industry, appeared at the eight public
meetings and gave their comments on
the impacts of the final rulemaking
implementing the penalty provisions of
the Federal Oil and Gas Royalty
Management Act..

The -comments received on the final
rulemaking ofi penalties resulted in the
Bureau of Land Management:
establishing certain intenm.procedures
for carrymng out the purposes of the

regulations and the Federal Qil and Gas

Royalty Management Act which was.
noted in a Federal Register publication
on March 22, 1985 (50 FR 11717). This
publication also included a Notice of
Intent to Propose Rulemaking. The
Notice requested comments regarding
the extent to which the existing -

.regulations needed to more clearly

define operational requirements:of the
Federal Oil and Gas Royalty:
Management Act and other-oil and gas
leasing laws, as well as comments on
the development of a list of potential
violations. A total of 68 comments were
received in response to the Notice of
Intent, including transcripts of the views
presented at the public meetings.

A proposed rulemaking that would
revise the existing oil and gas operating
regulations was published in the Federal
Register on January 30, 1986 {51 FR
3882}, with a 60-day comment perod.
During the onginal comment period, the
Bureau of Land Management held seven
public meetings for the purpose of
obtaming public comments on the
proposed rulemaking, On March 8, 1988,
the Bureau extended the comment
penod for an additional 15 days and
scheduled four additional public’
meetings. The comment period resulted

.in written comments from 109 sources,
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-while 45 individuals presented

comments.at the 11 public meetings.

'Fifty-three of the written comments

e

were a form letter. Most of the
comments presented ét the public

.meetings were reflected in the written

comments received by the Bureau, All
comments, both those presented at the
public meetings and the written.
comments, were given careful

* consideration as-part of the

decisionmaking process on the issuance

.of ths final rulemaking. In discussing

the comments, the preamble discusses.
all of the applicable comments and the
action taken on them. Those comments -
that raised related issues are grouped
for discussion mn this preamble and are

.not mndividually.discussed. Those

comments that raised 18sues not directly,
related to the proposed rulemaking will
be referred to the appropnate Bureau
office for review-and appropnate action.
Comments
Defim'tz‘éns %%

The vast majority of the. comments
and a significant number of.the speakers
at the public meetings recommended

revisions of the definitions in the
existing regulations as well as those

" contamed in the proposed rulemaking.

The comments; in most instances,
offered specific language for amending
the definitions with the aim'of meeting
the stated objectives without'the
perceived adverse consequences.

The term “avithorized officer™ was the
subject. of several comments, with many

.recommending that the term be

broadened to include specific
.organizational levels below which
actions could not be delegated: Some of
the comments suggested that the term be
replaced in the regulations with specific
organizational titles, These comments
have not been adopted by the final
rulemaking. The term “authorized
officer” 1s a generic term that'is used
throughout Title 43 of the Code of
‘Federal Regulations as that Title relates.
to the Bureau of Land Management. The
.definition of this term for Groups 3000
.and 31008 set-forth 1 § 3000.0-5, In its
use of the term “authonzed officér.” the
‘Bureau. delegates actions requu-ed by the
regulations 10'its officials at various
‘orgamzational levels. ‘As an example, an
action delegated to'an official at an area
office might, in ariother State, be
delegated to an official at the State
office. The delegations for each State
office are available for the pubhc s
information.

Several comments argued that the
.definition of the term “kniowingly-or
willfully” used in the proposed.

1987
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rulemaking does not follow the intent of
Congress as set forth in section 109 of .
the Federal Oil and Gas Royalty
Management Act and is inconsistent
with the views of the Associate .
Solicitor, Energy and Resqurces, in a,_
memorandum dated Apnl 29, 1985,
which dxscussed the mterpretatmns of

specnﬁc comments which recommended
that this phrase should be quahfied by
the use of the term “reckless.” . .
Comments also argued either that
“repeated” violations should not be the
sole basis for establishing that conduct,
is "knowingly or willfully” performed,
or, in the alternative, that a consistent
scheme must be shown. The comments
further stated that the provision in the
proposed rulemaking that specific intent
is not required for a findmg of
" “knowingly and willfully* is without
basis in law and that the phrase “not
-negated or mitigated by a belief that the
behavior is reasonable or legal” should
be removed by the final rulemaking.
-After careful review of the comments,
the Federal Oil and Gas Royalty .
Management Act and its legislative. .

history, and the views.of the Office of - .

the Solicitor, the final rulemaking has
revised this term.

The final rulemaking revises the first .
sentence of the proposed rulemaking to-
clarify how violations are committed
“knowingly or willfully.” The first
requirement for having “knowingly or
willfully” committed a violation is
notice.of the standard of behavior
required by law. The duties and
prohibited acts are set out in section 109
of the Federal Oil and Gas Royalty
Management Act and in § 3183.2 of the .
final rulemaking. The issuance of this
final rulemaking constitutes the third
notice to lessees and operatorsof these. .
duties and prohibited acts, with the . -
enactment of the Federal Oil and Gas
Royalty Management Act being the first
notice and the publication of the final -
rulemaking on September 21, 1984, being .
the second notice, Lessees should be
well aware of their duties and of what is
prohibited.

The key issue then becomes the
establishment of appropriate standards
for determining whether conduct is done
“knowingly or willfully.” Although
several of the comments refer to .
Congressional intent, the 'legislative
history of the Federal Oil and Gas

Royalty Management Act does not - L

indicate that Congress intended any .
different standards than thoseé
applicable under other civil penalty -

provisions. These standards are set out .

in various judxclal decisxons mterpretmg

'

*knowingly or willfully,” many of which
were analyzed by the Associate -

Solicitor in the memorandum of April 29.2

1985. The memorandum identified “the
mere act or failure to act, honest
mistake, mere inadvertance, intentional
act, knowledge that actions are - .
contrary, plainly indifferent, intentional
disregard, consistent pattern, )
premeditation, manipulative scheme,
and bad intent or evil motive as indicia
to establish “intent.” The memorandum
concluded that the lower range—mere
act, honest mistake and mere
inadvertance~will not support a finding
of "knowingly.or willfully.” The
memorandum went on to conclude that

the upper range.-from “premeditation” to

*“evil motive,” is used for assessing

criminal penalties and is not required: in ‘

a civil case. The standards of ;
“knowingly or willfully" are conduct ..
that-fall within the middle range
identified in the memorandum. Ina -~
recent decision,-a Department of the
Interior administrative law judge - .

- interpreted "knowingly .or willfully” as
, used in section 109 of the Federal Oil -
-and Gas Royalty.Management Act fora -

royalty civil penalties case (Marathon

-Oil Co. v. MMS, No. MMS-5-1-P (April-
* 23, 1986]). The administrative law judge-
- conducted an analysis of case law -

similar to the one by the Associate -
Solicitor in the memorandum and
reached similar conclusions.

Based on these analyses and the
comments, the final rulemaking revises .
the proposed rulemaking to clarify what
- type of conduct constitutes conduct.

done “knowingly or willfully.” First, the ‘

 reference to “belief that'action is .
reasonable or legal” is being revised to
clarify that this concept -only applies -’

once the “knowing or willful” nature of '

the conduct is otherwise established. -
While this concept was not discussed by
- the Associate Solicitor, Energy and |

Resotirces, in the memorandum of Apml '

© 29, 19886, it was tecogmzed in the -
Marathon decision and is clearly
established by )uchcxal precedent

* {(United States v. Mclntyre, 582 F. 2d
1221 (9th Cir. 1978)). Sécond, the fact’
that a showing of “specific” intent is not
required by the proposed mlemakmg
has been retained in the final
rulemaking. This concept is clearly .
supported by the case law as not
necessary for cases mvolvmg civil |
penalties. The suggestion in one of the
coinments that the decision of the * ,
Supreme Court in Morissette v. United

States (342 U.S. 246 (1952)), controls this _
. issueis misdirected, The Morissetie _
- case involved a criminal statute and |, ., .
" ‘amendment o the definition sectmn to’

. remove the mconsxstency s

penalty; not, as here. a.civil statute and
peglalty The Supreme Court clearly

recognized this difference in decisions
involving civil penalties (United States

.v. lllinois Central Railroad Co. (303 U.S. .

239 (1938)). Third, the final rulemaking
has amended the proposed rulemaking .
to.qualify both “indifference” and - -
“disregard” in order to reflect common
judicial use of these standards. Finally, -
as one comment suggested, the final
rulemaking has amended “repeated
violation” to be a “consistent pattern”
instead, again in in order to reflect more
accurately judicial use of this standard. -

Twenty comments expressed the view
that the definition of the term "major
violation” used in the proposed :
rulemaking was too broad and that this *
térm was critical to the regulations as
well as to the Onshore Oil.and Gas

.'Orders that are currently being .

developed. Of particular concern to
those making comments was the ~

Jinclusion of the'word “potential” when

describing resultant consequences. The

-.comments also recommended inclusion .
. ‘of some qualifier to‘indicate that a major .

violation is one where the impact will be:
more than slight.and that such impact-

.must be adverse. The final rulemaking -

amends the proposed rulemaking by.- -

- ‘replacing the phrase “has the immediate . - :
" . potential to affect” with the phrase .

“causes or.threatens immediate,

- -gubstantial and adverse impact.”* As* -
‘used in the final rulemaking, this phrase

will apply to-all types of impacts.

- A few of tlie comments suggested

snmphfymg the definition of the term
“minor violations” that appears in the’

proposed rulemaking and to have it

relate more closely to the term “major

violations.” The final rulemakmg has

‘adopted this suggestion.”

Three of the comments addressed the .
term “new .or resumed production” as it
is used in the proposed rulemaking, with .
one finding it appropriate as it appears
in the proposed rulemaking,.another
recommending a slight modification of -
the definition and the third finding the.
definition totally inappropriate. This .

~ definition was developed in response to -

specific comments made to the Notice of
Intent to Propose Rulemaking published
on March 22, 1985. The critical

" comments have raised no new issues,

Therefore, the final rulemaking retains,
this definition as proposed.

The review of the existing regulations.

‘revealed an mconsxstency between the

definition of the term “onshore oil and .
gas order” as it is used in the defimtwn

. section and §.3164.1(a). The final _

rulemaking has adopteda technical
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Jurisdiction

Several comments on. thns section =~

_ suggested that the effect of these
. regulations should not be extended to
" cover operations conducted ¢ on pnvste
or.fee lands within units and .
communitized areas. ’I'hese comments
suggested that a Federal or Indian
interest of less than 10 percent of a unit
or participating area be the basis for
exempting those operations from .
Federal regulation. The proposed’

rulemaking contains language requu'ing :

that, unless spectfioally modified in any
- agreement, the regulations relating to
. snte.securtty, measurement, reporting of
production and operations, and. - -

- assessments-of penalties for ~ -
noncompliance with such requirements
“are applicable to all wells or facilities on

State or privately-held mineral land$ - -
.which affect Federal or Iridian interests’
_ through agreements. The fact that
" Federal or Indian lands are committed

to agreements for the purpose of drilling :
and development of those lands in the "~

most benefical manner is all that is
needed to establish the responslbllxty of
the Bureau of Land Management to .
ensure that the intent of the Federal Oil

and Gas Royalty Managemént Act and .-

- other mineral leasing laws as to” royalty
. accountability is carried out on those
. lands. Therefore, the suggestions in'the -
.comments have not been acceépted and
the final rulemaking has adopted the
" language of the proposed rulemakmg
without change. o

) Well and Facility Ia‘ent:ﬁcatwn : ', .-

Several of the coniments suggested
" that the.final rulemaking adopta
, grandfather clause for this section that
provxdes for the utilization of existing
signs, even if requxred information such -
as comiunitization and agreement
numbers is notincluded on the sign,
until such time as there is a need for
_replacement. The final rulemaking "

adopted these suggestéd changes to the ;

proposed rulémaking by adding
language to § 3162.6(b) that allows the

information to be included upon future .

replacement of the sign, unless the:.

. authorized officer speclfncally requires' a

its. addmon Other comments on this,
section of the proposed rulemaklng
suggested that there should notbe a -

; reqmrement for the placement of signs

_on abandoned wells. The final - .. .
rulemaklng has adopted this.change. and
requires a sign for €ach- well, other than -

those wells-that have been. permanentty

abandoned. Fmally. the final rulemalung:,
makes a change in the tntle of § 3162 6 -

“for clanficatxon

Measurement of Oil .

While none of the comments on
§3162.7-2 of the proposed rulemaking
suggested changes in this section, four

‘  comments recommended that the final -

rulemaking add specific authonty for

approval of off-lease activities, While -
_approval of off-lease activity is currently .
" granted under the genéral provisions of
. subpart 3161, the final rulemaking has

adopted this suggested change to clarify’

the issue of approval of off leasé activxty‘

for oil and gas.
Site Security )

" Approximately 25 written commerits
were received on § 3162.74 of the

-proposed rulemaking and its

requirements for minimum standards,

- site security plans, site facility diagrams,
_as well as other provisions. The final

rulemaking has amended §'3162.7-4(a)
by revising the terms “effectively -

- sealed” and “seal” to make it clear that
* seals will be fequired on appropriate
" valves as opposed to fittings such as

- bullplugs. The final rulemaking also ‘

amends the definition of the term’-
“production phase” to make it clear that
this phsse includes all operations not

‘included in the term “sales phase.”

The final rulemaking amends.
§ 3162.7-4(b) to clarify that equipment,
other thari seals, used to effectively seal
necessary valves must be on the site.
The words “or connections” are being
removed by the final rulemaking to

.make the section conform to the other

portions of the section that seals on

_valves are only to assure the integrity-of

tanks used to store oil; i.e., any
production removed through these .
valves requires the breaking of a seal,

*+ Additional discussion and clarification

of the Bureau of Land Management's

site security requirements, including the -

term “appropriate valves,” will be

contained. in the apphcable Onshore oil -

and.Gas Orders. - ..

Section 3162.7-4(b)(2) of the proposed
rulemaking is amended by the final
rulemaking to remove the term
*Automatic Custody Transfer” and’

" replace it with the term “Lease -

Automatic Custody Transfer,” since the -
term - Automatic Custody Transfer”

commonly refers to pipeline and loading -

systems and not lease measurement
systems. -

. The final rulemakxng amends '
§ 3162.7-4(b)(4) of the proposed -
rulemaking by removing the first

sentence of the section because 1t serves .
“no useful purpose and imposed a,
'restriction on thé operator as to- when

sales must be made from the lease. 'I‘he i

remove the.phrase “including sales and -

equahzer Jines” since the term- = . -
“appropriate valves” already. includes.
valves located on equalizer lines..

The final rulemaking déletes-§ 3162, 7:- .

4(b){6) of the proposed rulemaking:since
oil in-pits is covered by § 3162.7-1, . :
Disposition of production: As a result of
" the deletion made by the final .

_ " rulemaking, the remaining paragnaphs of

the section have been renumbered.

The final rulemaking has riot: adopted

the suggestions of a few of the
comments on' § 3162.7-4(b)(9) of the

- proposed rulemaking, renumbered a8~ "
§ 3162.7-4(b)(8) by the final rulemaking, -
that theft or mishandling of oil need not

be reported until “reasonably verified.”.
The intent of this provision is for the ' -

" autharized officer to receive.initial
notification of such suspected incidents
_ as soon.as discovered. Operators may -
submlt amended, supplementsl or final -
"reports as'soon-as their intérnal’
verification of the 1ncxdent has been
completed. -

The final rulemaklng adopts the
comments made on § 3162.7-4(c) and
makes a change to the proposed .

- rulemaking to clarify that site secunty
. plang are-required only for those leases '
* which produce oil or-condensate. Leases" -

which produce only dry-gas are not"
required to have a site security plan -

3

because they have no storage facilities.. -

The suggested comments on § 3162.7-
- 4(d) of the proposed rulemaking

. concerning time frames for development '

of site security plans have not been .
adopted by the final rulemaking. The
section requires gite security plans
within 60 days after completion of
construction or first production, -
whnchever occurs first. Any sxtuatlons
requiring variances of the minimum- *
. standards can be adequately handled by
§ 3162.7-4(b)(9) of the final rulemaking
The final rulemakmg. as =
recommended in-a commenton -
. § 3162.7-4(d) of the proposed - - :
rulemaking, amends the- sectnon to make
it clear that facility dxagrams do not
. have to be drawn to scale :

-d

Assessments ’

Section 3163.3-of the proposed
rulemaking, which has been retitled and
renumbered by the final rulemaking,
was the focus of several comments

which questioned the authority of the - . o

. Bureau of Land Management to-

\"

establish assessments. other than.the - -

civil penalties authorized in the Federal

- OQil and Gas Royalty Management Act.-

" The comments raised serious concerns™
, about the automatic nafure of some of -

second sentence of the section also has -, the assessments; arguing that.notice and

:. been modxfied by the' ﬁnal rulemakmg to

an opportumty to correct the

L
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noncomphance must be provxded before
an assessment can be made. The
comments noted that the Linowes
Commission.indicated that the Bureau
had no meaningful civil enforcement.
authority and questioned why Congress
considered the Federal Oil and Gas
Royalty Management Act civil penalty
provisions necessary if the Bureau -

" possesses independent authority. A few
of the comments questioned the
Bureau's use of the decision in Forbes v.
United States (125 F. 2d 404 (8th.Cir.
1942}), as recognition of assessment
authority. Finally, one comment on this
section of the proposed rulemaking
stated that the Bureau has “repeatedly
declined to define the statutory source”
of its assessment authority.

The Bureau of Land Management -
appreciates the thoughtful concern
exhibited in the comments on this point..
However, the Bureau is of the view that
it has strong support for the .
assessments, as well as a historical
basis for their use. This support has
been repeatedly referenced in the
preambles to the proposed and final
rulemakings published in the Federal
Register on October 27, 1982 (46 FR
47758), on September 16, 1983 (48 FR
41739}, on September 21, 1984 (49 FR
37356), and on January 30,1986 (51 FR
3882).

The provisions of the regulations
providing assessments have been
promulgated under the Secretary of the
Interior’s general authority set out in
section 32 of the Mineral Leasing Act of

. damages sustained, depending orrthe T

system of liquidated damages was
established to set lesser remedies in lieu
of lease cancellation. None of the ,
comments challenged the authority of .
the Secretary under section 31(a) of the
Act to make such assessments,

The Bureau of Land Management
recognizes-that liquidated damages.
cannot be punitive, but are a reasonable
effort to compensate as fully as possible
the offended party, in this case the .
lessor, for the damage resulting from a
breach where a precise financial loss
would be difficult to establish. This
situation occurs when a lessee fails to
comply with the operating and reporting

. requirements.. The rules therefore

establish uniform estimates for the

nature of the breach.

As noted above, the concept of
liquidated damages was established as
early as 1942 for breach of the operating
regulations. In November 1981, a
proposed rulemaking, that, among other.
things, would have increased the
amount of the various liquidated
damages assessments and would have
provided a penalty of up to $1,000 per
day for serious violations was published
in the Federal Register {46 FR 56564).
That proposed rulemaking also would
have changed the label from “liquidated

. damages" to “assessments. although

1920, as amended and supplemented {30 .

U.S.C. 189}, and under the various other
mineral leasing laws. Specnfic authority-
for the-assessments is found in section
31(a) of the Mineral Leasing Act (30
U.S.C. 188(a)), which states in part *'.: .
the lease may provide for resortto - - .
appropriate methods for the settlement
of disputes or for remedies for breach of
specified conditions thereof.” All
Federal onshore and Indian oil and gas
lessees must, by the specific terms of
their leases, which incorporate the .
regulations by reference, comply with all
applicable laws and regulations.

Failure of the lessee to comply with
the law and applicable regulations is a.
breach of the lease, and such failure °
may.also be.a breach of other specific
lease terms and conditions. Under -
section-31(a) of the Act and the terms.of - -
its leases, the Bureau may- seek -

- cancellation of the lease in these.
circumstances. However, since at least
1942, the Buresu (and formerly the
Conservation Division, U.S. Geological
Survey): has recognized that lease . . ..
cancellation is too drastic a remedy -
except in extreme cases. Therefore, a

the discussion in'the preamble made it -

clear that the purpose had not changed.
In January 1982, the Linowes
Commission recommended that
Congress give the Department of the
Interior civil penalty authority of up to
$10,000 per day per violation. In
November 1982, the increased

- assessments and the regulations

4

incorporating them became effective. In -
January 1983, the Federal Oil and Gas -
Royalty Management Act was enacted.
Neither the Linowes Commission nor the
Congress recognized, or commented on, -
the proposed or final rulemakings,

although the Linowes Commission noted

that the then-existing liquidated
damages regulations were “very small.”
The Commission did provide a draft of
their report during the comment perlod

. ‘and asked that it be considered in
. preparing the final rulemakmg

.. Similarly, none of the comments on the _

1981 proposed rulemaking challenged
the authonty of the Secretary of the-

" Intérior to isaue such regulations. Thus,

at the time of enactment of the Federal.

. 0Qil and Gas Royalty Management Act - -

there was no Congressional intent to-.
supersede or supplant the Secretary’'s "~ -
existing authority, as implemented in the

- final rulemaking of October 1982, -

Congress:generally indicated its -
intention not to affect any existing
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authorities in section 304{a} of the
Federal Oil and Gas Royalty
Management Act. The Bureau, therefore,
retained the Mineral Leasing Act i
asséssments and penalty provisions of -
the then existing regulations when it
issued final regulations for the Federal
Qil and Gas Royalty Management Act in
September 1984. In this proposed
rulemaking, the penalty provisions of
the Mineral Leasing Act would bhave
been changed to an assessment when a -
lessee or'operator fails to abate a major
violation in a timely manner. The
Bureau must continue to provide some
remedy for the breach of the terms and
conditions of a lease. The final
rulemakmg has retained the assessment
process provided in the proposed
rulemaking as a more equitable.remedy
than lease cancellation for initial
enforcement efforts.

The comments specifically criticized
the provision of the proposed .
rulemaking that would permit the .
assessment of damages without notice.
Lessees and operators, of course, are
expected to know the obligations and
requirements of a Federal or Indian oil
and gas lease. In essence, the comments
complain that the proposed rulemaking
fails to provide provisions for notifying
them that they are failing to comply with
requirements which are contained in
their lease or the regulations that control
their | operations. The inconsistency of
this argument is clear because the only
violations assessed without notice and

- an opportunity to abate are set out in

paragraph (b) of this section and cover
only a failure to install blowout
preventers, a failure to obtain approval
prior to drilling, and a failure to obtain
approval for well abandonment. These
three enumerated requirements for
Federal and Indian lease operations
could not be clearer or more widely
known. The Bureau finds that additional
notice prior to the assessment is not
warranted due to the serious nature and
potential consequences of a breach of
these requnrements With regard to the
comments on the “automatic”
assessment for multiple major violations
contained in the proposed rulemaking, -

~ the Bureau agrees that each violation .

should be handled on its own merits'and
that the iinposition of an aufomatic |
assessment, other than for those specific
violations discussed above, is not
appropriate. Accordingly, the final
rulemaking has deleted this provision of
the proposed rulemaking.

Those comments that criticized the
use of the decision in Forbes v. United
States as support for Mineral Leasing
Act assessments are correct that this- ~ -
case does not involve liquidated
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. damages. However. the Bureau of Land
Management coitectly used this. -
decision as general support for the
Secretary of the Interior's.atithority

under the Mineral Leasifig-Act to’ collect .
" upon review.

damages for failure to comply with the
‘orders of the authorized officer.

Finally, one comment expressed the -
view that the Bureau of Land -
Mangement has declined to-explain its
authority for Mineral Leasing Act

assessments. While the preambles to the

- 1961,1982, and 1983 rulemakings did not
explain this authority beyond a
reference to the Mineral Leasing Act, the
. preamble to the final milemaking of .
September 1984, provides references to
the appropriate sections of the Mineral
Leasing Act. More importantly; the .
preamble to this propesed rulemaking

. provided a complete explanation of the
.Secretary of the Interior's authomy The
explanation has been expanded in thns '
~ preamble to provide better
understanding as to the Bureau's "
position on this point. Although no

. comments were received regarding the
Secretary's authority to impose

_ assessments for violations occurring on
- Indian leases, this authority was

" recently upheld in the decision of the
Interior Board of Land Appeals in
‘William Perlman (93 1.D. 159, 91 IBLA
208 (1986)).

A number of the comments were
concerned with the Bureau of Land
Management's intention to enforce other
agency safety and environmental
. requirements under both the assessment
and penalty provisions of the proposed
rulemaking. Although the final .
rulemeaking makes changes in these
provxaiona of the proposed rulemaking,

it is intended that these provxsians apply

to violations of the regulations in 43 CFR
. Part 3160 or for violation of any notice,
order or instruction or terms of a perxmt
issued by the Bureau under the
regulations in Part 3160.

.Several of the comments suggested
that the final rulemaking should modify
. §3163.3(a)(2) of the proposed

rulemaking, drilling without approval, to

make it apply only to actual drilling
. operations, not to preliminary actions,”

- The suggested change has not been

- adopted by the final rulemaking because
the Bureau of Land Management
considers the prior approval

. requirements for both the actual drilling - .

and assaciated surface disturbance as -
being very clear and the prior approval
. of these operations is critical to proper

- multiple use management of the public
lands; One of the comments suggested
that the final rulemaking provide relief
for stripper wells. This suggested change
was not adopted by the fina} rulemaking’

*. because the administrative review ™

* . procedures in § 3165.3 provide that the V'
‘effect of the assessment on the

. continued operation of the well and
potenhal for damage can be eonsxdered

Section 3163. 3(b)(1) of the proposed
rulemaking has been modified by the .

- final rulemaking to clarify that
. assessments apply only when a site
- specific-notice, order, or instruction is

not abated within the time allowed.

-Violation of the requiremerits contained -
. in a Notice to Lessees, Onshore Oil and

Gas Order, or general conditions of
approval on a drilling permit are not '

considered a failure to comply with the

written orders of the authorized officer
for the purposes of an assessment ander

this section.

Four comments on the January 30,

* 1986, proposed rulemaking
- recommended that the final rulemaking"

provide that the failure to submit the

- Monthly Report of Operations, Form
* 3160-8, be a minor violation. Because an
_ automatic assessment seems

inappropriate for failure te submit the
Monthly Report of QOperations, the final
rulemaking has amended the proposed
rulemaking to provide that where
reports are not submitted within the

time allowed by specific notice from the
-authorized officer, the provisions for

nonabatement of a minor violation"
would be applicable.

Several comments on the propesed
rulemaking suggested that the final “
rulemaking provide clarification of the
authority of the State Director to reduce

. assessments. The final rulemaking has

adopted this suggestion and has added a

new paragraph {e} to § 3163.1 to provide_

the requested elarification.
Finally, the Burean of Land
Management's enforcement actions or

remedies for noncompliance are located

in three separate sections of the existing

- regulations and the proposed

rulemaking: Sections 3163.1, 3163.2, and
3163.3. For clarification and

_simplification, the final rulemaking

combines these three sections into a
single section, § 3163.1, However, this
change is not intended to miodify the
enforcement authority eurrently in
effect, except as ldenhfied earlier in this
preamble.

Penalties

The final rulemaking has renumbered
§ 31634 of the proposed rulemaking, as
§ 3163.2.

‘provisions which were ‘taken directly
from the Federal Oil and Gds Royalty. .

' Management Act. Since the'section

Testates provisions of the statute, the :

final mlemakmg has not made changes
in this section. - 7

Several of the comments on t}us
section of the proposed ruiemakmg

. expressed concern over possible
- duplication of' penaltles being used fora .
-single instance of noncompliance. As -
. discussed ‘earlier in this preamble in

connection with: § 3163.1, the rulémaking
is not intended to provide for duphcate
enforcement.

Several of the comments snggested
that this section of the proposed
rulemaking be amended by the final
rulemaking to remove the word
“maximum” and replacing it with the

-phrase “up to” to allow local Bureau of
‘Land Management offices to exercise

judgment in establishing penalties for
noncompliance. This suggested change
has not been adopted by the final -
rulemaking. While the Bureau supports .
the exercise of local judgment and i
discretion, consistency of initial
application of penalties is-alse
important. Accordingly, rather than
have over 100 local offices deciding on’
the amount of penalties, discretion to
reduce assessments and penalties upen
review i delegated to the State
Directors.

Notice, Review and AppeaI

Appmxnmately 19 comments were
received on the Notice provisions of the
proposed rulemaking and 28 cominents
were received on the provnsnons on

" review and appeal.

"Those comments on the Nonce
generally were of the view that the

-provisions in the proposed rulemaking .

were inadequate to assure that

. operators timely received notice so that

necessary corrective action could be
taken. The comments made the point
that the presumption that notice is
received within five days of mailing is
not accurate considering the many
small, isolated communities where some .

* Bureau of Land Management offices are.

located. The final rulemaking finds merit '

- in this view and has adopted a change |

that extends the time to seven days.
The comments also suggested that in
order to assure prompt correction of

" major violations, a good faith effort
. should be made to telephone the

operator’s representative. The final
rulemakmg has adopted this suggested
change since it aids the Bureaw of Land

' Management's objective of prompt _

. correctlon of violations. "
Many of the comments on this section '

‘of the proposed ruleniaking object to

The comments suggested that the finai -

s rulemakmg provnd.e for mnlhple
- “designated representatives” and

. “alternatives™ for nthieahon pm'pcsea. .

! The final rulemakmg has not adopted

‘this suggestion: As discussed earlier in
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Federal Register / Vol. 52, No. 34 / Friday, February 20, 1987 / Rules and Regulations

5389

this preamble, it is reasonable to contact
such designated representative
concerning the correction of violations.
Rather than require the Bureau of Land
Management field employees to attempt
to contact multiple parties, it should be
the responsibility of the operator to

"assure that internal procedures are in
place so that appropriate company
personnel know to whom to refer such
matters.

The comments on § 3165.3 (b} and (c}
of the proposed rulemaking were of the
view that the time allowed for filing of &
Request for Administrative Review was
too short in light of the fact that an
appeal or hearing on the record is
precluded unless such review is
requested. It was agreed that the 10-day
period from the receipt of a notice of .
violations for the filing of a Request for
Administrative Review by the State
Director was too short. Since the intent
of this provision of the proposed
rulemaking was to provide an operator

.with an opportunity for quick review but
not to cut off any rights, the final
rulemaking achieves this objective by
extending this period to 20 days and by
clarifying that further extension can be
granted when justified. The phrase “oral
argument” has been replaced with “oral .
presentation” to reflect more closely the
desire to avoid overly formal
procedures. .

Many comments wanted the authority
for “'stopping-the-clock” clarified.
Although some of the comments
requested an automatic suspension of -
assessments and penalties upon the .
filing of a Request for Administrative
Review, most of the comments
recognized that automatic tolling of
assessments or penalties during review
could result in nearly all notices of
noncompliance being taken to review.
The final rulemaking has modified this
section of the proposed rulemaking to
provide that, upon request and a
showing of good cause, the State
Director may suspend the accumulation
of assessments or penalties during the
period of administrative review, This
authority will be exercised only in those
instances where the operator provides
reasonable grounds in the request for

such tolling.

Several comments suggested that the
proposed rulemaking misinterpreted the
Federal Oil and Gas Royalty '
Management Act by providing that the
right of review by a District Court may
be lost by not first requesting a hearing
on the record. Section 109(j) of the
Federal Oil and Gas Royalty
Management Act expressly precludes .
judicial review unless the aggrieved ’

party has requested a hearing on the
record.

The comments on § 3165.3(d) of the
proposed rulemaking stated that the
accumulation of assessments or
penalties should be automatically
suspended during hearing on the record
regarding a proposed penalty or during

any appeal to the Interior Board of Land _

Appeals. Due to the length of time
involved in the hearing and appeal
process, it is agreed that the clock

should be stopped on the accumulation

either of penalties during a hearing on
the record or of assessments or
penalnes during the period the lessee
exercises the right'to appeal the
decision to the Interior Board of Land
Appeals. The final rulemaking has

- adopted the recommended changes

subject to 8 determination by the
Director, Bureau of Land Management,
to reinstate the daily accumulation of
penalties in the case of those major
violations that are considered serious.
This procedure differs from that
provided in the proposed rulemaking
and followed by the Minerals :

Management Service in'cases related to

royalty. In those royalty cases where
there is no harm to the lessor, the lessee

" may, if permitted by the Service, posta

bond for the disputed amount in lieu of

immediate payment and thereby satisfy

the order to-abate the violation.
Generally, a similar interim

' compliance procedure is not available
. for violations of the Bureau's operations -
procedures. Because of the difference in -

the way the Service and the Bureau:

_handle the abatement of violations, this

final rulemaking will provide for a
continuation of the suspension of the
daily accumulation of penalties and
assessments unless the Director
specifically decides to reinstate them.
The effectiveness of the decision

. requiring that a violation be corrected

will not, however, be suspended during
the hearing or appeal. Sections 3165.3
and 3165.4 have been revised to
consolidate the appeals provisions in
one section.

Comments were also received on
several issues which were raised in the

preamble to the proposed rulemaking
. and are discussed below.

. Phased Implementatzon e

Two written comments were recenved
on the issue of phased implementation.
One of the comments expressed the
view that there should be a period after
publication of this final rulemaking, but
prior to its effective date, where the

.affected public could recommend
changes. This recommendation has not

been adopted by the final rulemakmg
Because of the impacts of the provnsxons

of this final rulemaking, the final
rulemaking allows a 60-day period,

. instead of the usual 30-day period, from

the date of publication to the effective
date to give the using public an
opportunity to become familiar'with the
provisions of the rulemakmg and make
any needed changes in their operations.
If the affected public raises substantive
questions about the provisions of the
final rulemaking, the Bureau of Land
Management will review the issues’
raised to determine what changes, if
any, should be adopted. Ha

_ determination is made that the

provisions of the final rulemaking need
to be changed, a proposed rilemaking
will be issued making those changes.
The. other comment noted it was difficult
to visualize a reasonable approach for
phasing in of this final rulemaking, but
that it would be appropriate to phase in
the onshore operating orders that will be
issued later. The Bureau of Land .
Management has delayed the
publication of the proposed orders until
after this final rulemaking has been
published.

Operator's Self Campliance

There were three comments on the
request in the preamble of the proposed
rulemaking for suggestions for self
compliance, including allowing an
operator certain benefits or incentives,
The comments supported the concept,
with one of the comments adding that .
no “penalties or assessments be made”
or that no accumulatxon of such R
penalties or assessments be considered.

- One of the comments recommended the

creation of a formal recognition program
for those operators who practice
effective self compliance.

Even though the final rulemaking has
not adopted any changes based on these
comments, the Bureau of Land

_ Management continues to encourage
operator self compliance. This final

rulemaking should provide enough of an
opportunity for reasonable abatement
times and consideration of various
factors in the administrative réview .
process for field personnel to take such

a factor into consideration. If, at a later
date, there is a need to provxde
additional encouragement for self
compliance, steps will be taken to .
provide that encouragement.

Priority for Develapment of Onsbore 011 :
and Gas Orders :

Six comments were received in
response to the request for public views
on the development of Onshore Qil and
Gas Orders which recommended that
the Orders be phased in only after this
final rulemaking has become effective.
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The comments also recommended a
priority for issuance of the Orders,
recommending the order in which they
should be published. While the final-
rulemaking makes no changes in
response to these comments, the Bureau
of Land Management will not publish

> any of the Orders until after publication
. of.this final rulemaking and the

. suggested priority for the publication of
_the Orders will be followed, with the

" Orders being phased in over time. -

Sealing of Thief Hatches
- Four comments were received in

response to the request in the preamble

to the proposed rulemaking on whether
additional access points, such as thief
hatches; should require sealing. The
comments suggested that the sealing of
thief hatches was unnecessary and
unworkable because of the need for
frequent dccess. Based on these
- suggestions, the final rulemaking has not-
- made any change'in the provisions of
the proposed rulemaking relating to the
. seahng of additional access points.

- Editorial and grammatical corrections
as ‘needed have been made.

" The priricipal authors of this final .
rulemaking afe Frank Salwerowicz,
' Deputy State Director for Mxnerale for -

‘ the Colorado State Office; Tom -
Leshendok, Deputy State Director for

L Mmerals for the Nevada' State Office,

and Gene Daniel, retired Deputy State

- Director for Minerals for the- Montana -

* State Office, all of the Bureau of Land
Management assisted by the staff of the
-Division.of Legislation and Regulatory -
Management Bureau of Land . -
Management and the staff of the Office
- of the Solicitor, Department of the

. Interior. .

The Department of the Interior has
, determiried that this document is not a -
. major rule under Executive Order 12291
and that.it will not have.a significant .

; economic effect on a substantial number .
 of small entities under the Regu}atory
Flexxbrlity Act (5 U.S.C. 601 et seq.}.

: The cost or economic effect of the
final rulemaking will be minimal or
‘nonexistent so long as operators comply .

. thh the requirements or take corrective
.action in a timely manner:

: There are no additional information

aollectmn -requirements contained in this
. fina] rulemaking requiring the approval

. of the Office of Management and Budget
. under 44 U.S.C. 3507.

I.ist of Sub;ects in 43 CFR- Part 3160

Govermnent contracts, Indran lands—
mmeral resources, Mmerel royalues, Qil -

‘‘‘‘‘

v

recordkeeping requirements

Under the authority of the Mineral
Leasing Act of 1920, as amended and
supplemented {30 U.S.C. 181 et seq.), the
Mineral Leasing Act for Acquired Lands
of 1947, as amended (30 U.S.C. 351-359),
the Act of March 3, 1908, as amended
(25 U.S.C. 396}, the Act of May 11, 1938,
as amended (25 U.S.C. 396a-386q), the
Act of February 28, 1891, as amended
(25 U.S.C. 397), the Act of May 29, 1924
(25 U.S.C. 398), the Act of March 3, 1927
(25 U.S.C. 398a-398¢}, the Act of June 30,
1918, as amended {25 U.S.C. 399), the

. Federal Oil and Gas Royalty
Management Act of 1982 (30 U.S.C. 1701
et seq.) and the Indian Mineral

Development Act of 1982 (25 U.S.C. 2102
et seq.), Part 3160, Group 3100, -

"Subchapter C, Chapter II of Title 43 of

the Code of Federal Regulations is
amended as set forth below:

J. Steven Griles,

Agsistant Secretary of the Interior.
Ianuary 13, 1887.

- PART 3160—{AMENDED]

1. The authority citation for part 3160
is revised to read:

- Authority: The Mineral Leasing Act of 1920, .
_as amended and supplemented {30 U.S.C. 181

et seq.), the Mineral Leasing Act for acquired
Lands, as amended (30 U.S.C, 352-359), the
Actof May 21, 1930, (30 U.S. C. 301-306), the

. Act of March 3,180, as amended (25 U.S.C.

396); the Act of May 11, 1938, as amended (25
U.8.C. 396a-396q); the Act of February 28,

1891, as amended (25 U.S.C, 307); the Act of -
May. 28, 1924 (25 U.S.C. 398); the Act of March .

3, 1927 (25 U.S.C. 398a~398¢); the Act of June
30, 1919, as amended (25 U.S.C. 399} R.S. 441 .

. (43 U.S.C. 1457), see also Attorney General's -

Opinion of April 2, 1941 (40 Op: Atty. Gen.
41); the Federal Property and:Administrative
Services Act of 1949, as amended (40 U.S.C.
471 et seq.); the National Environmental
Policy Act of 1969 as amended {42 U.S.C. 4321
et seq.); the Act of December 12, 1980 (42
U.S.C. 6508}; the Combined Hydrocarbon '
Leasing Act of 1981 (Pub. L. 87-78); the
Federal Oil and Gas Royalty Management
Act of 1982 (30 U.S.C. 1701 et seq.); and the
Indian Mineral Development Act of 1982 (25
U.S.C. 2102}

2. Note 1, Operating Forms. is
amended as follows: - ‘
- A.In the first column, the number “g-.
330" is removed and replaced with the
number “3160-4", the number “9-328/

320A" is femoved and replaced with the .

number “3160-6" and the number ‘9~

-331C" is removed and replaced with the

number “3160-3";

B. In the middle column. in the second ;
_paragraph, the word ‘‘production” i

removed and repiaeed with. the word

*operation” and in the fourth- paragraph .

the word “Due’ is removed and replaced

-with the word “Filed”; and .

- C.In the third column, the nnrnber v

" "1010-0004" is removed and replaced,

with the number *1004-0137", the
pumber *1010-0005" is removed and -
replaced with the number *“1004-0138"

_and the number is “1010-0003" is

removed and replaced with the number
“1004-0136".

3. Note 1, Other Operating
Requirements, is amended by removing

- from where it appears the phrase

“Clearance Number 1010-0001" and
replacing it with the phrase “Clearance .
Number 1004-0134".

§ 3160.0-5 [Amended}

4, Section 3160.0-5 is amended by:

A. Amending the term ‘avoidably
lost” by removing from where it appears
the word “Supervisor” and replacing it -
with the phrase “authorized officer”;

B. Amending the term “notice to ..
lessees and operators (NTL)" by
removing from where it appears the

.woid “DMM" and replacing it with the -

phrase “authorized officer” and by

.removing from where it appears the

phrase “Region er portion thereof” and -
replacing it with the phrase “State,

District or Area™;

C. Amending the term ”waste of oil oF
gas” by removing it from where it-
appears the word “Supervisor” and.

-replacing it with the phrase “authorized
. officer™;

D. Addrng the followmg terms toread: -

“Knowingly or wzllfu]lyr A violation is

- “knowingly or willfully” comimitted if it

constitutes the voluntary or conscious
performance of an act which is

. prohibited or the voluntary or conscious
.failure to perform an act or duty mth is

required. It does not include .

.performances or failures to perform

which are honest mistakes or which are
merely inadvertent. It includes, but.does
not require, performances or failures to
perform which result from a criminal or

_evil intent or from a specific intent to .
. violate the law. The knowing or willful

nature of conduct may be established by
plain indifference to or reckless
disregard of the requirements of law,
regulations, orders, or terms of the lease. .
A consistent pattern of performance of

failure to perform may also be sufficient

to establish the knowing or willful

nature of the conduct, where such
. consistent pattern is neither the result of

honest mistake or mere inadvertency

Conduct which is otherwise regarded as

being knowing or willful is rendered
neither accidental nor mitigated in

.character by the belief that the conduct '

is reasonable orlegal.”; . .
“Majar wolatmn Noncomphance ,

‘which cauges or threatens immediate,

substantial and adverse impacts.on.
public health and safety, the
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envxronment productmn accountabihtyv -

- or royalty income.”; - -
“Minor violation. Noncompliance
which does-not rise to the level ofa.
“major violation.'";
-“New or resumed production under
section 102(b)(3}) of the Federal Ol and

Gas Royalty- Management Act. The date .

on which a well commences production,
or resumes produciton after having been
- off productionfor more than 90 days, is .
to be construed as follows:

{a) For an oil well, the date on whxch
liquid hydrocarbons are first sold or
shipped from a temporary storage .
facility, such as a test tank, or the date
on which liquid hydrocarbons are first
produced into a permanent storage
facility, whichever first occurs; . . = -

(b) For a gas well, the date on which
gas is first measured through sales.
metering facilities or the.date on which
associated liquid hydrocarbons are first
‘sold or shipped from a temporary
storage facility, whichever first occurs.
For purposes of this provision, a gas: -
well shall not be considered to have
been off of production unless it is
mcapable of production.”; and -

E. Amending the term "Onshore Otl
and Gas Order” by removing from.

~where it appears the word “implements™

and replacing it with the phrase
“implements and supplements”.
5. Section 3161.1 is revised to read:

© §3161.1 Jurisdiction.

(a) All operations conducted on a
-Federal or Indian oil and gas lease by,
or on behalf of, the lessee are aubiect to
the regulations in this part. .

(b} Regulations in this part relating to

site security, measurement, reporiing of )

production and operations, and
assessments or penalties for
noncompliance with such requirements

are applicable to all wells and facilities -

on State or privately-owned mineral
lands committed to a unit or
communitization agreement which
affects Federal or Indian interests,
notwithstanding any provision of a unit
or communitization agreement to the
contrary.

6. Section 3161.2 is amended by’
removing from where it appears the

phrase “to assess monetary penalties or

liquidated damages:” and replacing it
with the phrase “to impose monetary
assessments or penalties;”, and by-
removing from where it appears the
phrase “technical and procedural
reviews" and replacing it with the
phrase “administrative reviews”.

§3161.3 [Amended]
7. Section 3161.3(b) is revised to read;

* * * * *

. (b} in accomplishing the inspections,

the authorized officer may utilize Bureau.

personnel, may enter into cooperative

- agreements with States or Indian Tribes, .

may delegate the inspection authority to

. any State, or may contract with any
.. non-Federal Government entities. Any. .
cooperative agreement, delegation or . -

contractual arrangement shall not be
effective without concurrence of the ..

‘Secretary and shall include applicable -
_provisions of the Federal Oil and Gas .

Royalty Management Act. . .

§3162.3 [Amended]
8. Section 3162.3(b) is amended by

~removmg the last two sentences.

§3162.3-1 [Amended]

9. Section 3162.3-1{d} is amended by .

removing from where it appears the-
phrase "Form 9-331c” and replacing it

with the phrase “Form 3160-3."

§ 3162. 3-2 [Amndedl
10. Section 3162.3-2 is amended by -

-removing from where it appearsin -

paragraphs {a) and (b) the.phrase “Form
9-331" and replacing it with the phrase
“Form 3160-5" and further amending .
paragraphr (a) by removmg the phrase
“shut off conversion” and replacing it -

-with the phrase “shut off, commingling

production between intervals and/or
conversion”.

' §3162.3-3 [Amended]

11. Section 3162.3-3 is amended by
removing from where it appears the

. -phrase "Form 9-331" and replacing. xt
with the phrase “Form 3‘160»5"

§3162.4-1 -[Amended]

12. Section 3162.4-1(b} is amended by
removing from where it appears the
phrase "Form 9-330" and replacing it .
with the phrase “Form. 3160—4"

§3162.4-3 [Amended} i

13. Section 3162.4-3 is amended by:

A. Amending the title by removing
from where it appears the phrase “(Form
9-329 Public; Form 9-329A Indian)” and
replacing it with the phrase *“(Form
3160-6)"; and

B. Amending the initial paragraph of-
the section by removing from where it-
appears the phrase “Form 9-329" and
replacing it with the phrase “Form 3160-
6", by removing from where it appears
the phrase “in duplicate” and by -
removing from where it appears the
phrase “production month” and
replacing it with the phrase “operation
month”. -

* 14. Section 3162.8 is revised to read: " -

§3162.6 Well and facility identification.

{a) Every well within a Federal or-
Indian lease or supervised agreement
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. shall{have a well indentification sign.

All signs shall be maintained in a legible
condition. - - .

{b) For wells: located on Federal and
Indian lands, lessees shall properly
identify, by a sign in a conspicuous -

- place, each well, other than those

permanently abandoned. The well sign
shall include the well number, the name
of the operator, the lease serial number,
the surveyed location (the quarter-
quarter section, section, township and -
range or other authorized survey

designation acceptable-to the authorized - -

officer; such as metes and bounds).

- When approved by the authorized:

officer, individual well signs may
display only a unique well name and
number. When specifically requested by
the. authorized officer, the sign shall
include the unit or communitization

" name or number.. The authorized officer

may also require the-sign to include the -
name of the Indian allottee lessor(s)
preceding the lease-serial number. In all

-cases; individual well signs in place-on

the effective date of this rulemaking
which do not have the unit or

" communitization agreement number or

do not-have quarter-quarter - -
identification will satisfy these
requirements~ until such time as the sign
is' replaced. All new signs shall have
identification as above, mcludmg
quarter-quarter section.

(c) All facilities at which Federal or
Indian.oil is stored shall be clearly

identified with a sign that contains the

name of the operator, the lease serial
number or communitization or unit
agreement identification number, as
appropridte, and in public land states,
the quarter-quarter section, township,
and range. On Indian leases, the sign
also shall include thé name of the
appropriate Tribe and whether the lease .
is tribal or allotted. For situations of 1
tank battery servicing 1 well in the same
location, the requirements of this
paragraph and paragraph [b} of this
section may be met by 1 sign as.long as

_ it includes the information required by

both paragraphs. In addition, each
storage tank shall be clearly identified
by a unigue number. All identification
shall be maintained in legible condition
and shall be clearly apparent to any
person at or approaching the sales or
transportation point. With regard to the
quarter-quarter designation and the
unique tank number, any such -
designation established by state law or

- -regulation shall satisfy this requirement.

{d} All abandoned wells shall be
marked with a permanent monument

containing the information in paragraph

(b} of this section. The requirement for a -
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permanent monument may be waived in
writing by the authorized officer

o 8§ 3162.7-2 and 3162 7-3 [Amended]

" 15, Section 3162.7-2 is amended by
removing from where it appears the
phrase “measured by” and replacing it
with the phrase “measured on the lease

" by”, and by adding at the end of the.

sechon the sentence, “Off-lease storage
or measurement, or commingling with-
production from other sources prior to
measurement, may be approved by the

authorized officer " and §3162.7-3 is .

amended by: ‘adding at the end ‘of the
section the sentence, *Off-leasé
measurement or commmglmg with -

" production from other-sources prior to -

measurement may be approved by the

‘ . authorized officer.”
: §3162 7-4 [Amended}

16. Section 3162.7-4 is amended by:
. A. Amendrng paragraph (a) by
removing in their entlraty from where

* they appear the terms * ‘closed system”..

and “open system" and the term .

. “appropriate valves” is revised to fead

"Appropnote valves. Those valvesina

B _particular piping system, i.e., fill lines,

equalizer or overflow lings, sales lines,

* circulating lines, and drain lines that

- ghall be sealed during’a given-

operation.”, and the term “effectively
sealed” is revised to read “Effectively .
sealed The placement of a seal in such.

., a mannerthatthe position of the sealed
: . valve may not:be altered without the.
- geal bamg destroyed.”, by amending the
. term “seal” by removing from where it

appears the word “fittmg and replacing

- it with the word “valve”’, and by

amendmg the term * productlon phase”
by removing the period at the end
thereof and adding the phrase “and
includes all operations at the facility
other than those defined by tha ‘sales
phase.”;.and -
B. Revising paragraphs (b) through (d)

: to read:.

13 - 'i * *

b) Mmrmum .S‘tandards Each

- operator of a Federal or Indian lease
-‘'shall.comply with the followmg

minimuin standards to assist in

- providing’ acoountabrhty of oil or gas

production:
(1) All lines entenng or'leaving oil

“storage tanks shall have valves capable

- of being ‘effectively sealed during the

, production and sales operations unless

otherwise. modified by other
subparagraphs of this paragraph, and
any equipment needed for effective
sealing, excluding the seals, shall be
located at the site. For a minimum of 6

 years the-operator shall maintain a

record of seal humbers used and shall.

‘document on which valves'or .© -

- equalizer valves need be sealed.
- However, any valves which may allow - -

connections they were used as well as

- when they were installed and removed.

The site facility diagram(s) shall show

. which valves will be sealed in which -

position during both the production and
sales phases of operation. ~

'(2} Each Leéase Automatic Custody
Transfer (LACT) system shall employ

- meters that have non-resettable

© totalizers. There shall be no by-pass
'piping around the LACT. All
‘components of the LACT that are used

" for volume or quality determinations of

.. the oil shall be éffectively sealed. For .

systems where production may only be
removed through the LACT, no sales or

access for removal of oil before . -
measurement through the LACT shall ba
effectively sealed.

(3) There shall be no by-pass piping
around gas meters. Equipment which
permits changing the orifice plate

- without bleeding the pressure off the gas

meter run is not considered a by-pass.
(4) For oil measured and sold by hand

- gauging, all appropriate valves shall be
. sealed during the production or sales ’
" phase, as applicable.

(5) Circulating lines. havmg valves

which may allow access to remove oil -

from storage and sales facilities to any

other source except through the treating
- equipment back to storage ahall be’
- effectively sealed as near- tha storage

tank as possible. -
{6) The operatof, with reasonable
frequency, shall inspect'all leases to '

" determine production volumes and that

the minimum site security standards are
being met: The operator shall retain
records of such inspections and
measurements for 6 years from -
generation. Such records and
measurements shall be available to any.
authorized officer or authorized
representative upon request.

{7) Any person removing oil from a
facility by motor vehicle shall possess
the identification documentation
required by applcable NTL's or onshore
Orders while the oil is removed and

_transported.

(8) Theft or mishandlmg of orl from a

Federal or Indian lease shall be reported a

to the authorized officer as soon as
- discovered, but not later than the next

business day. Said report shall mcluda -

an estimate of the volume of oil’

involved. Operators also are expected to .

report such thefts promptly to local law
enforcement agencies and internal

. company security.

(8) Any operator may request the
authorized officer to approve a variance

- from any of the minimum standards ,
prescribed by this section. The variance

request shall be submitted in writmg to

the authorized officer who may consider
such factors &s regional oil field facility
characteristics and fenced; guarded
sites. The authorized officer may
approve a variance if the proposed
alternative will ensure measures equal
to or in excess of the minimum
standards provided in paragraph (bY of
this section wil be put in place to detect
or prevent internal and external theft,
and will result in proper productron
accountabrhty

.{c} Site security plans. (1) Slte aecurity

"plana. which include the operatora plan

for complying with the minimum
standards énumerated in paragraph (b)

* - of this section for ensurirg

acoountabrhty of oil/ condenaate
production aré required for all facilities
and such facilities shall be mamtained

" in compliance with the plan -For new
facilities, notice:shall be given that it is

subject to a specific existing plan, or a

notice of a néw plan shall be submitted,
no later than 60 days after completion of . -
construction .or first production or -

" following the inclusion of a well on

committed non-Federal lands into a.

. federally supervised unit or -

communitization agreement, whrchever

- oceurs first, and on that date the
. " facilities shall be in compliance with the
. plan. At.the operator's option, a single .

plan may include ail of the opérator's

" - ]eases; unit.and commumuzed areas, -

within a single BLM district, provided

. the plan clearly identifies each lease, -
" unit,-or communitized area included -

within the scope of the plan and the .
extent to which the plan is applicable to .
each-lease, unit, or commumtrzed area:
so identified.

(2) The operator shall retain the plan
but shall notify the authorized officer of -

_its completion ‘and which leases, unit -
‘and communitized areas are involved.
- Such notification 4is due at the time the

plan is ‘completed as required by
paragraph (c}{1) of this section, Such .

" notification shall include the location

and normal business hours of the office
where the plan will be maintained. Upon
request, all plans shall be made

. available to the authorized officer.

(3) The plan shall includé the

“frequency and method of the operator's '

inspection and production volume
recordation. The authorized officer may,

" upon examination, require adjustment of

the method or frequency of inspection.
(d) Site faczlrty diagrams. (1) Facility
diagrams are required for all facilities

- which are used in storing oil/condénsate

produced from, or allocated to, Federal
or Indian lands. Facility diagrams shall
be filed within 60 days after new - -

measurement facilities are installed or

. existing facilities are modified or
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following the inclusron of the famlity
into a federally supervised unit or.
commumtizetron agreement.
(2) No format is prescribed. for facrhty
diagrams. They, are o be, prepared on .
8%" X 11” paper, if possible, and be
legible and cornprehensrble to a person
with ordmary, working knowledge of oil
diagram need not be drawn to scale
{3] A site facility diagram shall
accurately reflect the actual conditions
at the site and shall, commencing with
" the header if applicable, clearly identify
the vessels, piping, metering system, and

" pits, if any, which apply to the handling
and disposal of oil, gas and water. The
diagram shall indicate which valves.
shall be sealed and in what position:
during the production or sales phase.
The diagram shall clearly rdentrfy the
lease on which the facility is located”
_and the site security plan to which it is
subject, along with the locatlon of the
plan. "~ ,

§ 3163 1 [Amended] Lo

17 Section 3163.1 is revtsed to read
§ 3183 1t Remedles for acts of
noneomptianee.

(a):Whenever a legsee faﬂs or refuses
to comply with the regulations in this" .

. part, the terms of any lease or Permit..or »
. the requirements of any notice or order,..

the authorized officer shall notify the . .
lessee in writing of the violationor - .,
default. Such notice shall also set forth a-
‘reasonable abatement period: .

- {1} If the violation or default is not.
corrected within the tilme. allowed; the
authorized officer may subject the lessee
to an assessment. of not more than $500:-
per day for each day nonabatement.

- continues where the violation or- default
is deemed a major viglation;. "

(2) Where noncompliance involves a
minor violation, the guthorized officer.
may subject the lessee to an assessment
of $250 for failure to.abate the violation.
or correct the default within the txme
allowed;

. where operations have been.commenced
without approval, or where continued

- operations could result in immediate,
substantial, and adverse impacts on -
public health and safety, the.

environment, production accountabrlrty. ’
or royalty income, the authorized officer .

may shut down operations. Immediate .
shut-in action may be taken where
- operations are initiated and conducted
without  prior. approval or where.
continued operations could result in
immediate, substantial, and adverse

_ .impagcts on public heahh and safety, the
environment, productlon accountabrlrty, .
or royalty income. Shut—m actrons or . ..

other situations may be taken only after

due notice, in writing, has been given; = -

(4) When necessary for compliance; .
the. authorized officer may.enter upon a-

. lease and perform, or have performed, at

the sole risk and expense of the legsee,
operations that the lessee fails to
perform when directed in writing by the -
authorized offjcer. Appropriate charges
shall include the actual cost of .
performance, plus an additional 25
percent of such amount to compensate
the United States for administrative

costs. The lessee shall be provided with .

a reasonable period of. time either to .
take corrective action.or to show why
the lease should not be entered;

'(5) Continued noncompliance may
subject the lessee to lease cancellation
and forfeiture under the bond. The

“lessee shall be provided witha . -
reasonable period of time either to-take

corrective action or to show why. the-,

- léase should not be recommended for :
* cancellation'and forfeiture- declared
" under the surety bond; -~

(6} Where actual loss or damage has

-~ occurred as a result of the lessee’s -, -
‘ronicompliance, the actual amount of -
- such loss or demage shall ‘be. charged to

the lessee.
(b} Certeln mstances of s
noncomphanee are vrelahons of sueh a.’

-'serious nature-as to-warrantthe . =~ ' -

imposition of immediate assessments

. upon discovery: Upon discovery the:

following violations shall resultin .

immediate assessments; which may be :
retroactive, in the following specnﬁed
- &mounta per violation:

: (1) For failure to install. blowout
preventer or other equivalent well -

- control-equipment, .as required by the
approved drilling plan, $500 per day for .

each day that the violation existed, .

- - including days the violation exlsted
<. prior 10 discovery; not-to-exceed $5,000;
(2) For drilling without approval or. for '
- causing surface disturbance on Federal.
* or Indian surface. prehmmary to drilling

‘without approval: $500 per day for each

- day:that the-violation existed, including .
{3) When necessary for complrance. or -

days the violation existed prior to.
dlscovery. not.to exceed $5,000; -- - -

" {3) For failure to obtain appmvel of a:
pkan for well abandonment prior to

commencement of such operations, $500.

~ {c) Assessments under paragraph .
(a)(1) of this section shall not.exceed - -
$1,000 per day, per operator, per-lease. -
Assessments.under paragraph (a)(2) of -

.. this section shall not exceed a total of. .
. $500 per operator. per lease, per.

inspectron -
(d) Contmued noncomphance shall

sub;ect the lesseeto penaltree descnbed -

in §.3163.2 of, thrs title.

(e)Ona case-by-case besra. the State

Director. may ccmpromrse or reduce
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assessments under this section. In

compromising or.reduging the amount of -

the assessment, the State Director shall

- state in the record the reasons for such

determmatmn

...... EE iy
§8 3163 2 and 3163, 3 [Removed]

'18. Sections 3163.2 and 3163.3 are -
remaved in their entirety. - '

19. Seéction 3163.4-1 is redeslgnated as,

§3163.2 and is revrsed to- read

. §3163.2 CMl penames. ’ . .
(a) Wheriever a lessee fails or refuses

to comply with any applicable

requirements of the Federal Oil and Gas

Royalty Management Act, any mineral
leasing law, any regulatlon thereunder,
or the terms'of any issue or permit

issued thereunder, the authorized officer ~ -

shall notify the lessee in writing of the -
violation, unless the violation was . .

.. discovered and reported to the

authonzed officer by the liable person or’

- the notice was prevrousiy issued under

§ 3163.1 of this titlé. If the violation is

‘not corrected within 20 days of such

notice or report, or'such longer time a8’
the authorized officer may agree to'in

“writing; the'lessee shall be liable for a

civil pienalty of up to $500 per violation.
for each day such violation continues,

" dating from the date of such notice or

report. Any amount unposed and paid

~ as assessments under the provisions of

§ 3163.1(a)(1) of this title shall be

. deducted’ from penaltxes under this

sectron. .,

(b) If the, vrolatlnn specrﬁed in
paragraph (a) of this'section is-not .
corrected within 40, days of such notrce.
or report,.or a longer period as the -
authorized officer may agree.toin'
writing, the lessee.shall be liable fora.

civil.penalty of up to $5,600 per violation

,for each day the. vmlatnon goritinues,. not.
. to exceed a maximum of 60 days, datmg

from the date of such notice.or report,

. Any.amount imposed and: pmd as

assessments under the provisions of .
§ 3163,1(a){(1) of this title shallbe .
deducted from penalties. under this
section. . ,

(c}In the event the authonzed ofﬁcer

_agrees to-an abatement period of more -
-than 20-days, the date of notice shall.be - .

deeémed to be 20 days prior to the end of
such longer abatement period for the

purpose of civil penalty calculation.

(d) Whenever a transporter fails to
permit inspection for preper -

_documentation by any. atuthorized - - -
‘representative, as provided in' § 3162.7-

1(c) of this title,.the transporter shall be
liable for a: civil penalty of up to $500 .-
per: day for the violation, riot to: exceed a
maximum: of 20'days, dating from’ the

.~ date'of. no’nce of the farlure to-pérmit...: -

v e

’

i
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. -inspection and contmuing until the .
-, proper documentation is provided. :

(e) Any person shall be liable for a. . ;'; :

"civil penalty of up to $10,000 per .
violation for each day such vrolat;on :
- continues, not to exceed-a; maximum of
20 days if he/she: .
- (1) Fajlsior refuses to permit lawful
- entry or inspection authorized by .
§ 3162.1(b) of this title; or

{2) Knowingly or willfully falls to, '
notify the authorized officer by letter or
Sundry Notice, Form 3160-5 or orally to
be followed by a letter or Sundry Notice,

not later than the 5th business day after .

any well begins production on which '
royalty is due. or resumes production in -

", the case of a well which has been off of -

,production for more than 90 days, from a
. well located on a lease site, or allocated
to & lease site, of the date on which sueh
production began or resumed. . -
(f) Any person shall be liable for a.
-civil penalty of up to $25,000 per =
violation for each day such violation
‘continues, not to exceed a maximum of
20'days if hefshe: .
(1) Knowingly or willfully prepares,
‘maintains or submits false, inaccurate or

‘tisleading reports, notices, affidavits,

records, data or other written
" information required by this part; or
-~ (2) Knowingly or willfully takes or
removes, transports, uses or diverts any’
oil or'gas from any Federal or Indian
~  lease site without having valid legal
authority to.do so; or
(3) Purchases, accepts, sells,
‘transports or conveys to another any oil
- or gas knowing or having reason to
know that such oil or gas was stolen or
“unlawfully removed or diverted from a
. Federal or Indian leasé site.
(g) Determinations of Penalty .. -
- Amounts for this section are as follows:
- (1) For major violations, all initial
proposed penalties shall be at the:
maximum rate provided in paragraphs
(a), (b), and (d} through (f) of this
section, i.e., in paragraph (a) of this
section, the initial proposed penalty for.
- a major violation shall be at the rate of
.$500 per day through the 40th day of a-
' noncompli,ange beginning after service
-of notice, and in paragraph (b) of this
_ section, $5,000 per day for each day the

. ‘violation femains uncorrected after the

date of notice or report of the violation.

‘Such penalties shall not exceed a rate of -

*+ $1,000 per day, per operator, per lease
: .-under paragraph (a} of this section or
$10,000 per day, per operator, per lease
under paragraph (b} of this section..For

' _paragraphs (d) through- (f) of this section,

the rate shall be $500, $10,000, and
" $25,000, respectlvely
. (2) For minor violations, no penalty
" under paragraph (a) of this section shall
be essessed unless: .. -

" (i) The lessee has been notified of the .
violation in writing and did not correct .
the violation within the time allowed;
and

(i) The lessee has been assessed $250 .

under § 3163.1 of this title and a second .

. notice has been issued giving an .’
- abatement period of not less than 20

days; and
(iif) The noncompliance was not

_ abated within the time allowed by the

second notice. The initial proposed

. penalty for a minor violation under -

paragraph (a) of this section shall be at
the rate of $50 per day beginning with

" . the date of the second notice. Under
:paragraph (b} of this section, the penalty

shall be at & daily rate of $500. Such

- penalties shall not exceed a rate of $100

per day, per operator, per lease under
paragraph (a) of this section, of $1.000

- per day, per operator, per lease under .

paragraph (b) of this section. -
(hjOna case-by—case basis, the

Secretary may compromise or reduce
civil penelties under this section. In
compromising or reducing the amount of
a civil penalty, the Secretary shall state.
on the record the reasons for such -
determination.

{i} Civil penalties provided.by this
section shall be supplemental to, and
not in derogation of, any other penalties
or assessments for noncompliance in
any other provision of law, except as -
provided in paragraphs (&) and (b) of
this section,

(j} If the violation contmuee beyond
the 60-day maximum specified in

_paragraph (b) of this section or beyond

the 20 day maximum specific in

" paragraphs (e) and (f) of this section,- - -
- lease cancellation proceedings shall be
. initiated under either. Title 43 or Title 25.
- - of the Code of Federal Regulations.

{k} If the violation continues beyond

- the 20-day maximum specified in

paragraph {d) of this section, the
authorized officer shall revoke the

* transporter's authority to remove crude

oil or other liquid hydrocarbons from-

- any Federal or Indian lease under the

" authority of that authorized officer or to
. remove any crude oil or liquid

" hydrocarbons allocation to such lease
- gite. This revocation of the transporter's

authority shiall continue until
compliance is achieved and related

penalty paid.

* 20. Section 3163.4-2 is redesxgnated as.
§ 3163.3. .
21. A new § 31634 is added to read

§3163.4 Fallure to pay.

If any person fails.to pay.an . .
assessment-or‘a civil penalty under .

. ., §3163.1 or §3163.2 of this title after the'
- order making the assessment or penalty
becomes. a final order, and if such
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’person does not file a petition for

" judicial review in accordance with.this

subpart, or, after a court in an action

brought under this subpart has entered a
final judgment in fayor. of the Secretary, '
the court shall have jurisdiction to

" award-the amount assessed plus interest

from the date of the expiration of the 80- .
day period provided by § 3165.3(d)(2) of .
this title. The Federal Oil and Gas .

" Royalty Management Act requires that

any judgment by the court shall include .
an order to pay. .

§3163.5 [Amended]

22. Section 3163.5 is amended by -
removing from where it appears in -
paragraph (b) the citation “3163.4-1"
and replacing it with the citation
*3163.2" -and by removing from where it
appears in paragraph (c) the citation
"3163.4-1(b}" and replacing it with the

citation “3163.2".

23, Sectlon 3165.3 is revised to read

§3165.3 Notice State Director review and
hearing on the: record.

(a) Notice. Whenever a lessee fails to -
comply with-any provisions of the lease, .
the regulations in this part, applicable
orders or notices, or any other
appropriate orders of the authorized

_officer, written notice shall be given the
lessee to remedy any defaults or
violations. Written orders or a notice of "
violation, assessment, or proposed
plenalty shall be issued and served by, i

", personal service by an authorized

officer or by certified mail. Service shall

. be deemed to occur when received.or 7

business days after the date it is mailed,
whichever is earlier. Any person may
designate a representative to receive -
any notice of violation, assessment, or

. proposed penalty on his/her behalf. In _'

the case of a major violation, the
authorized officer shall make a good -
faith effort to contact such designated
representative by telephone to be .
followed by a written notice. Receipt of
notice shall be deemed to occur at the
time of such verbal communication, and
the time of notice and the name of the .
receiving party shall be confirmed in the
file. If the good faith effort to contact the

. designated representative is

unsuccessful, notice of the major
violation may be given.to any person :
.autharized by the lessee to conduct or
supervise operations subject to the
.regulations in this part. In the case of a
minor violation, written notice shall be -
- provided as described above. A copy of .
all. orders, notices, or instructions-served '
on any contractor or field.employee
- shall also be mailed to the lessee or the

.. lessee's designated representative as
. described above: Any notice.involving a. .

1987
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civil penalty shall be malied to’ the
lessee of record.

(b} State Director review. Any
adversely affected patty that'contests a
notice of violation or 'assessment or an
instruction, order, or decision of the -

authorized officer issued'under the '

regulations in this'part. may request an
administrative review, before the State
Director, either with or without oral -
presentation. Such request, including all

supporting documentation, shall be filed -

in writing with the appropriate State
Director within 20 business days of the
date such notice of violation or
assessment or instruction, order, or
decision was received or considered to

"have been received and shall be filed .
with the appropriate State Director.
Upon request and showing of good
cause, an extension for submitting
supporting date may be grauted by the -
State Director. Such review shall include
all factors or circumstances relevant to
the particular case. Any party who is
adversely affected by the State
Director’s decision may appeal that
decision to the Interior Board of Land
Appeals as provided in § 3165.4 of this
part.

{c) Review of proposed penaltzes Any
adversely affected party wishing to
contest a notice of proposed penalty
shall request an administrative review
before the State Director under the
procedures set out in paragraph (b} of :
this section. However, no civil penalty
shall be assessed under this part-until
the party charged with the violation has
been given the opportunity for a hearing
on the record in accordance with section
109(e} of the Federal Qil and Gas
Royalty Management Act. Therefore,
any party adversely affected by the
State Director's-decision on the
proposed penalty, may request a hearing
on the record before an Administrative
Law Judge or, in'lieu of a hearing, may
appeal that decision directly to the: -
Interior Board of Land Appeals as
provided in § 3165.4(b}){2) of this part. If
such party elects to request a hearing on
the record, such request shall be filed in
the office of the State Director having
jurisdiction over the lands covered by,

the lease within 30 days of receipt of the
State Director’s decision on the niotice-of- -

proposed penalty Where a-hearing on .
the record is requested, the State
Director shall refer the complete case
file to the Office of Hearings and
Appeals for a hearing before-an -
Administrative Law Judge in accordance

" with part 4 of this title. A decision shall |

be issued following completion of the
hearing and shall be served on the - .
parties. Any party, including the United
* States, adversely affected by the

. decision of the Administrative Law

Judge may appeal to the Interior Board

-~ of Land Appeals as provnded in § 3163 4
g of this title.

(d} Action on request for State - -
Dzrector review: Action on request for -
administrative review. The State’

. Director shall issue a final decision

within 10 business days of the receipt of
a complete request for administrative -
review or, where oral presentation has
been made, within 10 business days.
therefrom. Such decision shall represent

- the final Bureau decision from which

further review may be obtained as
provided in paragraph (c) of this section
for proposed penalties, and in § 3165.4
of this title for all decisions.

(e) Effect of request for State Director
review or for hearing on the record.

(1) Any request for review by the-
State Director.under.this section shall
not result in a suspension of the
requirement for compliance with the’
notice of violation or proposed penalty,
or stop the daily accumulation of
assessments or penalties, unless the
State Director to whom the request is
made so determines.

(2) Any request for a hearing on the
record before an administrative law

judge under this section shall not result . .

in a suspension of the requirement for

" compliance with the decision, unless the

administrative law judge so determines.
Any request for hearing on the record -
shall stop the accumulation of additional
daily penalties until such time as a final

..decision is rendered, except that within

10 days of receipt of a request fora '
hearing on the record, the State Director
may, after review of such request, .

" recommend that the Director reinstate

the accumulation of daily civil penalties
until the violation is abated. Within 45 .
days of the filing of the request fora

hearing on the record, the Director may -

- reinstate the accumulation. of civil
.. penalties if he/she determines that the
. public interest requires a reinstatement

of the accumulation and that the

_violation is causing or threating

immediate, substantial and adverse

"-impacts on-public health and safety, the
environment, production accountability, .
, or royalty income. If the Director does

not reinstate the daily accumulation

within 45 days of the filing of the request .
. for a hearing on the record,. the
suspension shall continue. T

24. Section 3165.4 is revised to read

§3165.4 Appeals. .
(a) Appeal of decision af State

- Director. Any party adversely affected

by the decision of the State Director
after State Director review,-under’

" § 3165.3(b) of this title, of a notice of - - -

violation or assessment or of an

k

" instruction, order, or decision may’
- appeal that decision to the Interior

Board of Land Appeals pursuant to the
regulations set out in'Part 4 of this title.
(b) Appeal from decisionona

* proposed penalty after a hearmg onthe
* record. (1) Any party adversely affected

by the decision of an Administrative
Law Judge on a proposed penalty after a

* hearing on the record under § 3166.3(c)

of this title may appeal that decision to
the Interior Board of Land Appeals

" pursuant to the regulations in Part 4 of

this title.

(2) In lieu of a hearing on the record
under § 3165.3(c) of this title, any party
adversely affected by the decision of the

- State Director on a proposed penalty
_ may waive the opportunity for such a

hearing on the record by appealing
directly to the Interior Board of Land
Appeals under Part 4 of this title.

. However, if the right to a hearing on the

record is waived, further appeal to the
District Coust under section 108(j) of the
Federal Oil and Gas Royalty
Management Act is precluded.

(c) Effect of appeal on complzance
requirements. Except as provided in .
paragraph (d) of this section, an appeal
shall not result in a suspension of the
requirement for compliance with the

1order or decision from which the appeal
is taken unless the Interior Board of

Land Appeals determines that
suspension of the requirements of the

. order or decision will not be detrimental

to the interests of the léssor of upon
submission and acceptance of a bond’
deemed adequate to indemnify the
lessor from loss or damage.

{d) Effect-of appeal on assessments -

. and penalties. (1) Except as provided in.

subparagraph (3) of this paragraph, an

_ appeal filed pursuant to paragraph (a) of
. this section shall suspend the

accumulation of additional daily - - -
assessments. However, the pendency of
an appeal shall not bar the authorized

. -officer from assessing civil penalties
_under § 3163.3 of this title in the evept

the lessee has failed to abate the ' -

: vnolatxon which resulted in the

assessment. The Board of Land Appeals.

- may issue appropriate orders to

coordinate the pending appeal and the ’
pernding civil penalty proceedmg
(2) Except as provided in

subparagraph (3) of this paragraph, an

appeal filed pursuant to paragraph (b) of
this section shall suspend the -

" accumulation of: addmonal daxly cml B
penalties. -

(3) When an appeal is filed under

* paragrapli:(a) or (b) of this section, the'

State Director may, within 10 days’ of

- receipt of the noticé-of appeal, -

recommend that the Director remstate
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